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LATE A MEMBER OF THE LYNCHBURG BAR. 



]\Jany causes combine to lower the standard: of the bar in this age, 
not so much in its morals or its learning as in its high aims and its 
elevating influences. The tendency is to bring the profession down 
to a commercial basis and to make it an active participant in the 
combines of trade. 

A lawyer's work on this plane is remunerative, for when his 
status becomes firmly fixed it is not only remunerative but com- 
manding; but his influence, however honest his intention, is 
neither ennobling to himself or to the community. Those who do 
not reach the dignity of marked success are merely toilers in the 
ranks, with small influence for good, and esteemed by the commer- 
cial and financial world as mere instruments to perform necessary, 
but not always dignified, drudgery. 

There are many modes now being adopted by the profession to 
prevent the lowering of its standard which this change in its work 
tends to produce. The Bar Associations, both national and state, 
are propounding high codes of ethics and doing much in this direc- 
tion. In other words, they are propagating precepts which, if fol- 
lowed, will work out good results. But precepts alone will not do. 
The object lesson must illustrate and enforce, and this can only be 
done by holding up as examples the lives and practices of the noblest 
men which have adorned the bench and bar. The example of such 
men while they live, works great results, but the repute and work 
of one who is only a lawyer, strange to say, soon passes away, leav- 
ing its permanent traces only on records which are never examined, 
and in traditions which are soon forgotten. Hence, that the in- 
fluence of such men may continue beyond the memory of their own 
generation, it is essential that a permanent sketch of their lives be 
preserved in public print, that they may not be forgotten, and that 
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their impress for good may be felt for generations to eome. It is 
to this end that the following sketch has been prepared. 

It is much to be regretted that the tendency of more recent de- 
cades has been to diminish the influence and lessen the elevating 
power of the bar as a factor in society. Men who are not very old 
can well remember the time when the lawyer moulded public 
opinion, led in every great enterprise which required vigorous 
action and far-seeing wisdom, and by example and precept guided 
the thought and energy of the community. The lawyer of to-day 
has improved in many respects; his private morals are purer, his 
habits better, his learning wider in its scope and skill, and his pro- 
fessional ethics cleaner, but he has been forced to become sub- 
servient to the overpowering influence of aggregated wealth, and 
though often the power behind the throne, he does not, as of yore, 
occupy the throne itself. 

The wealth of the country has increased beyond the wildest 
dream of the most sanguine, and in its combinations has made 
vast strides in power, and has assumed the control surely incident 
to the unified ownership of the natural resources of the country, 
and of the mechanical agencies which make those resources avail- 
able. Thus it is the sovereignty has changed hands from the 
lawyer of the past to the syndicate of the present. High executive 
talent and educated administrative ability, which once sought the 
bar as the best field for the development of its ambitious aims, are 
now largely diverted into the uncertain but tempting paths of 
commerce, finance and industrial enterprise. 

These influences brought to bear upon the bar do not ennoble it, 
and it is our duty to make a gallant struggle to overcome them. 
In no way can as much be done in this direction as by perpetuating 
the memory of those whose character and ability has shed the great- 
est lustre upon the bar. Among these, its exemplars, no name 
stands higher than that of Thomas Jellis Kirkpatrick, of Lynch- 
burg, for many years one of its leaders in Virginia. 

The propriety of selecting him as one of the persons whose life 
and character should be handed down, no one who knew him can 
deny ; and this sketch is prepared to that end by one who was his 
friend from early manhood, and who for thirty years was asso- 
ciated with him as a partner in the labors and, to some extent, the 
triumphs of his professional life. 

If the writer succeeds in embalming a few of his virtues and 
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in recording the salient points of his character he will have done 
much to elevate the profession to which he belonged. 

Thomas Jellis Kirkpatrick was born on the 31st day of July, 
1829, in the county of Cumberland, in the state of Virginia. His 
father was the Eev. John Kirkpatrick, a learned and eloquent 
minister of the Presbyterian church. His mother, Jane Jellis, was 
born in Ireland, and was a daughter of Captain Jellis of the Eng- 
lish army. Both father and mother came of that wonderful race 
of Scotch-Irish which has done so much in the sturdy defence of 
religious and civil liberty, both in church and state. Scott, in his 
"Tales of a Grandfather," has recorded many traditions of the 
Kirkpatricks, showing not only that they were always bold and 
aggressive, but that they well deserved the legend of their coat of 
arms, "I mdk sicca/' 

The death of Major Kirkpatrick^s father when his son was very 
young, threw him upon his own resources, by which was developed 
that fearless independence of spirit and aggressive energy which 
characterized his whole career alike as a citizen, as a soldier and as 
a lawyer. 

His early life was spent upon the farm in Cumberland county. 
When he was sixteen years of age, his mother, then a widow, moved 
to Lynchburg, bringing Thomas, her only son, and the rest of her 
family with her, all of whom were young. The next year he be- 
came a student at Washington College (now Washington and Lee 
University), at Lexington, Virginia. By his application and dili- 
gence he distinguished himself at college, but his means did not 
justify him in filling out his collegiate course. 

Before he was twenty he taught school, first at Liberty and then 
at Lynchburg, and, while teaching in the latter city, studied law 
under Mr. Eobert J. Davis, a learned lawyer and a man of great 
culture, who still survives as the oldest member of the legal frater- 
nity in Lynchburg. Before he was twenty-one years of age, the 
records of the circuit court of Lynchburg show that on the first 
day of November, 1849, he qualified to practice in that tribunal, 
over which Judge Daniel A. Wilson then presided. Some months 
previously he had qualified to practice in the hustings court of that 
city. 

On March 3, 1852, when only twenty-two years of age, he was 
married to Fortunata Sydnor, the young and beautiful daughter 
of Fortunatus Sydnor, long the cashier of the old Bank of Virginia. 
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This step upon his part was very characteristic. He was young, 
had just commenced the practice, and was without means of any 
sort, but he was sure of the wisdom of his choice, and with that 
faith in himself and his God which characterized every act of his 
life, he felt confident he was doing that which was best. Having 
her consent, he did not hesitate, and the forty-five years of domestic 
happiness which she insured to him, demonstrated the wisdom of 
what, at the time, seemed to his friends a very rash adventure in 
one so young and so entirely dependent on his own exertions. Ever 
afterwards during his long life she was his most trusted counsellor, 
and ga^e inspiration alike to his aims and their accomplishment. 

Young Kirkpatrick's earnestness of purpose, sturdy industry 
and fiery zeal were early felt, and left their impress deep upon his 
professional career. Though this zeal did not always secure him 
popularity, the combination of his qualifications soon forced him to 
a high stand at the bar as a man and as an advocate, whose earnest- 
ness, and whose conscientious effort to do what was right, gave him 
a wisdom and power which his industry made very efficient. 

It was as an advocate that he made his first distinction, but those 
who knew him best are aware that he was no less apt in every de- 
partment of his profession. There were few better chancery plead- 
ers, and as an accountant he had no equal. At a time when his 
reputation was as broad as the commonwealth, he always found 
much pleasure and pride in pointing to a number of reports made 
by him as a master commissioner in his early life in important cases 
in the courts in and around Lynchburg. Many of these show skill 
very rare, and a power of analysis which was afterwards so wonder- 
fully displayed and widely felt in every walk of the profession. It 
was this power which ever made him so formidable in unravelling 
complicated mercantile transactions which were the subjects of 
judicial investigation. With these great natural powers, but with 
none of the arts of the demagogue and without unseemly effort to 
win business, his practice and reputation increased each year. 

In party affiliation Major Kirkpatrick was a Democrat, and an 
earnest disciple of Calhoun in his views of state's rights and of the 
right of secession. Despite the fact that the sentiment of the most 
of his personal friends, and the overwhelming majority of the com- 
munity in which he lived, was adverse to those teachings, he main- 
tained them with a fiery earnestness which greatly increased his 
reputation. His earnestness not only made converts, but won him 
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marked repute as an eloquent political speaker. He sought no 
office, although his counsel, even when so young a man, was asked 
by his party on all occasions, and flattering nominations for high 
positions were tendered him very early. 

When at last the teachings of the secession wing of the Demo- 
cratic party worked out their legitimate result, and South Carolina 
and other Southern states seceded, Virginia determined to call a 
convention of her people to decide upon her course. Major Kirk- 
patrick was one of those nominated by such of the people as were for 
immediate secession, and, along with the late J. 0. L. Goggin, who 
up to that time had been a Whig, was nominated for the position of 
member of the proposed convention. John M. Speed and Charles 
E. Slaughter were nominated as the candidates of the more con- 
servative voters who opposed a dissolution of the Union, so long 
as it was possible to prevent it. The canvass was very warm, 
though conducted on a high plane of personal courtesy. Major 
Kirkpatrick and his associate failed to carry either the city of 
Lynchburg or the county of Campbell, and the two conservatives 
were returned. During this campaign Major Kirkpatrick added 
greatly to his reputation as a speaker and as a constitutional 
lawyer. He took his defeat in good part, although he never ad- 
mitted that he was not right in the contest. 

When at last, demand was made upon Virginia to furnish men 
to make war upon her sister states of the South, she hesitated no 
longer, although, up to that time, she had left no stone unturned 
to preserve peace. The ordinance of secession was passed, and the 
men of Virginia were called upon by the state to take arms in her 
defense. 

Major Kirkpatrick had no military education, but at once com- 
menced to put his house in order that he might vindicate in the 
field the principles for which he had contended upon the hustings ; 
and as soon as his affairs would permit, organized, partly from the 
county of Amherst and partly from the city of Lynchburg, a very 
fine battery of four guns, known as the "Amherst Artillery." At 
first this battery was made up of stalwart farmers and a few young 
men from the city. Kirkpatrick was immediately chosen its cap- 
tain. As soon as he was elected, the ranks filled up with a very 
high grade of recruits from county and city — men who wished to 
see active service under the. leadership of one who had already so 
deeply impressed his character upon his fellowman. 
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Although with little military taste and no experience, he at once 
applied himself to learning the duties of a soldier, and did it not 
only rapidly but very effectively. When his battery was prepared 
for work, it was ordered to the front, and formed part of the artil- 
lery of the Army of Northern Virginia, in which glorious organiza- 
tion it did gallant service on many a battle field, beginning with 
those of Seven Pines and the other battles around Eichmond; win- 
nings for itself and its captain the constant commendation of the 
commandants of the corps to which attached, as seen by their re- 
ports to army headquarters. 

In August, 1862, the artillery of the Army of Northern Virginia 
was reorganized. Many batteries which had become demoralized for 
want of care in the maintenance of their guns and horses, were dis- 
banded and consolidated with others under more efficient command- 
ers. The battery of Major Kirkpatrick had been much depleted, 
not by the negligence of its officers, but by the carnage of many a 
hard-fought field. Honorable testimony was now given to the 
efficiency of its captain by the fact that his command was so heavily 
reinforced by well selected material taken from the disbanded com- 
panies, that it commenced the campaign in 1863 with its ranks well 
filled and its general equipment in fine condition. 

When the campaign opened it became a part of a battalion with 
the batteries of Millidge and Massie, and was placed under the com- 
mand of that old hero, Col. Wm. Nelson, of Oakland, Hanover 
county, Virginia. From that time, it, with its associated batteries, 
was kept in the forefront of our lines, and did noble service, being 
actively engaged in the heroic though hopeless struggle which 
marked the closing year of the war, making its reputation first as 
Nelson's, and, upon Nelson's promotion, as "Kirkpatrick's Battal- 
ion" — Kirkpatrick having been made major and placed in its 
command. 

Many striking stories are remembered by the survivors of his- 
command in regard to their Major. They tell with equal pride of 
his constant Christian character, of his coolness in battle and his 
faithful disharge of duty as a soldier. Time and again his battery 
was decimated, but with the survivors he was ever ready for the 
fray, so ready and so willing that wherever danger was greatest and 
faithful courage most needed, he and his guns were sent to main- 
tain the Confederate line. 

At Fisher's Hill, during Early's Valley Campaign in 1864, the 
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battalion was under a heavy fire both of artillery and infantry for 
hours, and its losses were fearful. Kirkpatrick's old company 
suffered especially; more than half of its officers and men were 
killed and wounded. The battalion was held in position by Major 
Kirkpatrick long after it should, under ordinary circumstances, 
have been withdrawn. It became necessary to sacrifice it, with full 
knowledge of the carnage to which it must be exposed, for the pur- 
pose of diverting the enemy's fire from Kershaw's brigade, which 
was retreating before an overwhelming force. The effect of this 
steadfast heroism on the part of Major Kirkpatrick and his men 
was to save many lives in the retreating column, and to prevent a 
greater disaster to Early's army. By their conduct on this trying 
occasion, Kirkpatrick and his battalion won and deserved the praise 
and admiration of Early, indeed of Lee and the Secretary of War, 

The author has been told that on that frightful day, amidst 
shrieking shells and exploding caissons, when men and horses were 
falling dead around him, and the capture of his historic battery 
seemed inevitable, he stood calm and self-possessed, and with that 
mens cequa in arduis, ever the attribute of a great soldier, gave his 
orders as quietly and clearly as if on dress parade, and yet took 
time to bid farewell to a dying comrade and to speak a word of 
cheer to those who still worked the guns. 

To tell the story of Kirkpatrick's military career is but to repeat 
the history of the army of Northern Virginia, for he participated 
in every movement which it made, and with those in his command 
remained true and constant to the end. 

During all of his service he personally won and richly deserved 
the confidence and admiration of his superior officers, who, in their 
reports of the many affairs in which his battery and battalion were 
engaged, repeatedly mentioned him both for his gallantry in action 
and his sound judgment in the field. His men loved him to de- 
votion and stood by him with courage wherever danger was greatest 
and death was apparently their only reward. The few survivors 
of his command stood around his grave with tearful eyes when he 
was laid to rest, and gave him that silent applause with which brave 
men attest their admiration and their love for a comrade they know 
to be true. 

In civil as well as in military life Major Kirkpatrick was an 
earnest Christian. His Christianity impressed itself upon his 
daily walk, and was carried with unflinching constancy to the field 
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of battle, to the courts, to his office and to his home, mollifying his 
conduct and stilling the aggressive and fiery spirit which was so 
marked an element of his nature, and which was so prone often to 
carry him, in his enthusiasm, beyond the point which would meet 
the approval, in cooler moments, of either his head or his heart. 

He was a Presbyterian of the type of those who followed Calvin, 
Knox and Cromwell and of those fierce troopers who secured con- 
stitutional liberty to the English speaking race. Presbyterianism 
was a part of his nature, and made him fierce in maintaining what 
he regarded right, yet by quickening his conscience, tempered the 
charity of his relations with his fellow man. 

Apparently Major Kirkpatrick was what would .be usually called 
a stern man, yet, and it is not an inconsistency in human character, 
few men were so loving and tender, especially toward those depend- 
ent on him and toward those who were friendless and helpless. His 
fondness for children and for dumb animals was a most striking 
characteristic. A child won his way into his heart by the mere 
fact that it was a child, and to the brutes, which could not speak 
and could only suffer, his sympathies came out with wonderful 
tenderness. He had for a child or a dog an ever smile or a gentle 
tone which proved how near he felt to them. This characteristic 
was very striking and was a source of constant remark. It broad- 
ened his nature and brought him in closer accord with man as well 
as beast. 

After the war, when the negroes had just received their freedom, 
and no provision had been made for their education, or for any 
elevating influence, their children were turned loose on society and 
were prone to take the highroad to ruin. The Major felt for them 
very much, for they had few friends and no one to guide. He 
therefore, with the aid of some others, whom he persuaded to join 
him, established a large Sunday school for these little outlaws, 
where they received instruction both in religion and morals, and 
where they were subjected to an elevating influence which was de- 
barred them by the social and political conditions of the time. 
This school was kept up with very marked results for good, both to 
the scholars and the community, and he only abandoned it when 
the public schools were established and his work became unneces- 
sary. 

Although a Democrat of the most pronounced order, his sym- 
pathy for the newly-made and newly-enfranchised negro was very 
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deep. He saw that they were helpless, and that those who pro- 
fessed to be their friends did them more harm than good. Every 
effort of his life was devoted to the endeavor to give them higher 
aims and purposes. 

At their instance he was made one of the trustees of Howard 
University of Washington, a school the avowed object of which was 
to give the negro higher education and fit him for more elevated 
work. He took hold of his new position with much enthusiasm, 
but soon found that many of the board had really very little in- 
terest in the true welfare of the race, and that it was more a politi- 
cal machine than an educational institution. 

While he was a trustee, by some manoeuvering, a white man 
was elected a professor of Greek, over a negro who was a gradu- 
ate of the institution, and who was believed to be competent. 
Major Kirkpatrick was not present at the election, indeed the 
meeting of the board was entirely irregular and illegal. A large 
committee of the negro members of the board soon after came 
to Lynchburg to beg Major Kirkpatrick to come to a meeting which 
they had called under their by-laws, saying to him that their race 
had no white man in the board upon whom they could rely, but him 
— the only Southerner and the only former slave-owner in the body. 
They then told him the story of the wrong which had been done, 
and begged him to come and see that they. had their rights. He 
agreed to go, and when there demanded an investigation of the 
fraud which he alleged had been committed. The result was that 
the white incumbent was turned out and the negro put in his place, 
but not until the Major had brought to light the wrong and had 
delivered a speech which will not soon be forgotten. The effect 
was magical. When he closed, Fred Douglas, one of the board, got 
up from his seat and went around to where the Major was standing, 
put his arm around him, and turned to the other members of the 
board and told them, white and colored, that the negro had no 
friend in whom he could safely rely but the Southern gentleman, 
such a man as the one who stood then before them. The scene was 
described to the writer just after it happened by the Major himself, 
who fully appreciated the peculiarity of the position, yet gloried in 
what he had done. A few years afterwards the negro professor 
who was then elected died, and a funeral oration was delivered over 
him by one of his race. The address was published, and in it this 
scene was most graphically described, Kirkpatrick was gratefully 
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praised, and the sentiment uttered by Douglas was repeated and 
applauded. 

Once only did Major Kirkpatrick seek an office, except the seat 
in the Secession Convention as heretofore described. Just after the 
war, in the time when very fierce and angry political feeling con- 
nected with the process of reconstruction, made every canvass excit- 
ing, the Democrats called upon him to lead their forces against the 
scalawags and the carpet-baggers who were undertaking to control 
the legislature of Virginia. Much against his will, and merely 
because he deemed it at that time his imperative duty, he accepted 
the nomination for the State senate, and at once commenced the 
canvass with a courageous energy and an aggressive force which 
will never be forgotten by the generation who saw it. Although at 
the beginning the result was deemed doubtful, he was elected by an 
overwhelming majority, and served in the senate for four years, 
with profit to his state and with honor to himself. He was much 
pressed to continue in public service, but ever afterwards remained 
in private life, and refused to take any part in public affairs, ex- 
cept as a private citizen. 

Upon the close of the war, like almost every other soldier, Major 
Kirkpatrick returned home. He had a wife and several children 
to support, and had been stripped of everything but health and 
honor. Like most men in that position, however, it was some re- 
lief to feel that a time for repose had come, and that the terrible 
strain of the war was over. For months no thoughtful man had 
doubted the ultimate result, and, therefore, the anguish of failure 
had, to a large extent, been discounted. 

There was never a more domestic man, but while it was an in- 
finite pleasure to him to be once more at home amidst those he 
loved, the anxiety incident to their support pressed upon him 
heavily. This he bore with courage, and met the contingency by 
preparing himself, as soon as the courts were opened, to return to 
the bar. 

The writer of this sketch, who was some years younger than 
Major Kirkpatrick, had also returned home practically penniless. 
The Major and himself were both young, and both deeply felt the 
spur of want. With a view to their mutual benefit, they formed a 
partnership in the practice of law, which continued for thirty years 
with a success of which they both were very proud, and to which the 
writer scarcely thinks it a breach of decorum to point with satis- 
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faction. The fact of the partnership to some extent hampers the 
writer in describing many of its triumphs, but as he accords the 
larger proportion of its merit to Major Kirkpatrick, he may refer 
to a few of the cases of interest in which Major Kirkpatrick ap- 
peared, without subjecting himself to a charge of egotism, especially 
those in which Major Kirkpatrick was the leading figure and the 
winning arguments in which were made by him. 

War had robbed the bar, to a large extent, of its older members, 
for war, with its anxieties, its worries and its alarms, killed many 
a man who never saw a battle-field. Owing to their conspicuous 
position, the older lawyers felt them more than others, and many 
succumbed under their weight. The new firm had been too much 
accustomed to the excitement of the past four years to yield to the 
influence of the troublous times which followed. Their necessities 
required them to work without ceasing, and a practice poured in 
upon them as the result, far greater than could have been won had 
they continued at the bar and had there been no war. It was a 
period of infinite labor. They had long been absent, and both the 
theory and the practice of the profession had been foreign to their 
lives. They were forced therefore to the toil of continuous study, 
as well as to do the work of a large business, made doubly laborious 
from their lack of knowledge and of practical experience. The 
share which Major Kirkpatrick took in this work is well known to 
the members of the bar in and around the city of Lynchburg. 
Without dissent, he was deemed the most formidable advocate who 
practiced in any of the courts, and many traditions of his skill 
and his power will linger in the community for long years to come. 

The law of corporations, and especially of railroads, became to 
some extent, a speciality with the firm, and they were employed to a 
very large extent in that line of business. The reports show many 
cases in which they were counsel, but those amongst them which 
most attract attention were those in which Major Kirkpatrick took 
the leading part. All who are familiar with the litigation of the 
past thirty years will admit that the doctrine of fellow servants, 
which at the time of Moon v. Richmond & Alleghany Railroad Com- 
pany was so crude and unsettled in its principles, was formulated 
into its present logical condition, more as a result of Major Kirk- 
patrick's continuous work at the bar than from any other cause. 
It would be impossible to cite all the cases, but in that of Moore v. 
The Norfolk & Western R. Company, which was decided in favor 
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of the railroad company purely on the ground of contributory 
negligence/ Major Kirkpatrick filed a brief upon the subject of 
fellow servants, which was a disquisition upon the topic so logical 
in its reason that it went far to formulate the principles subse- 
quently declared, although the question of fellow servants was not 
adverted to in the opinion in that case. Afterwards, in the cases of 
the Norfolk & Western R. R. Company v. Donnally, and Same v. 
Lindawood, which took further steps in the evolution of the doc- 
trine as ultimately established, the court called for that argument 
and used it largely in framing its opinion. 

The whole doctrine of fellow servants as so logically settled by 
our Supreme Court was framed largely under the influence of 
Major Kirkpatrick's numberless arguments in cases in which that 
doctrine was involved. This is a recognized fact amongst the pro- 
fession in Virginia, and it is unnecessary to detail the cases in 
which the work was done. 

This article is already too long for a mere sketch as is the aim 
of its publication. A more particular biography might well be 
written, and the virtues and merits of such a man might be more 
elaborately perpetuated, with great advantage to the present and 
to the future members of our profession, but the space allotted to a 
single number of the Kegister is too limited for such a work. 

It would be a useful and profitable study to follow Major Kirk- 
patrick through the many important cases in which he was engaged 
and, with the aid of his briefs, to work out such as stamp his char- 
acter and convictions upon the judicial history of his time. Did 
space permit it would be most agreeable to make such an investiga- 
tion into such causes as Christian v. Cabell, 22 Grattan, 82; the two 
cases of Burch v. Hardwick, in 23 and 30 Gratt. respectively; 
Stearnes v. Beckham, 31 Gratt. 379 ; Langhorne v. Waller, 76 Va. 
213; Norfolk & Western Railroad Co. v. Harman, 83 Va. 553; 
Loyd v. Lynchburg National Bank, 86 Va. 690; Pettyjohn v. 
Woodroof, 86 Va. 476; Bibb's Admr. v. N. & W. R. R. Co., 87 Va. 
711 ; N. & W. R. R. Co. v. Donnally, 88 Va. 853, and many others. 

There is, of course, no record, save in the traditions of the bar, 
of Major Kirkpatrick's many triumphs at nisi prius. Many strik- 
ing and characteristic scenes are told of him that will linger for 
generations amongst the lawyers who witnessed them in the courts 
where he practiced. 

The writer, who fought at his side for thirty years, could fill 
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pages of anecdotes illustrative of his style and his character. On 
one occasion the opposing counsel was injudicious enough to sug- 
gest with some asperity, while he was speaking, that Kirkpatrick 
had "dodged" some issue raised. The Major had a somewhat 
dilapidated law book in his hand at the time, which in the vehe- 
mence of his oratory followed his arm as it gesticulated. When 
this suggestion was made, his hand so shook with the violence of 
his feeling that the book came to pieces and the leaves flew around 
his head and scattered over the bar. Apparently unconscious, he 
continued the gesture with the empty backs in his hands, and ex- 
claimed in a tone of very deep feeling: "I dodge? I dodge? I 
vouch my life from youth to old age to disprove that charge !" and,_ 
as the leaves flew around him, added "So perish the insinuation." 
And it did perish. 

On one occasion we were defending an insurance company — the 
grounds of defense being that the claimant had set fire to his house. 
In testifying, the plaintiff, to emphasize his denial of the charge,, 
stated that a noted Newfoundland dog belonging to him had been 
locked up in one of the rooms of the house and had been burned to 
death, closing his statement with the assertion that of course he 
would not have burned his own dog. Major Kirkpatrick's love for 
a dog was a passionate instinct of his nature, and the death of this 
fine dog stirred his heart to the core. When he came to discuss this 
part of the evidence, he turned upon the plaintiff with a look of 
scorn and contempt under which he quailed, and after describing the 
crime of arson and the fraud underlying it, with bitter words, he 
took up the crime committed upon the dog with an eloquence of de- 
nunciation seldom heard in any court room, and indicted the plain- 
tiff for murder, making the murder of a faithful dog a more damn- 
ing crime than that of arson or the murder of a man. The denuncia- 
tion was fearful, and no man heard it whose blood did not run cold. 
When he closed there was a distinct sense of oppression in the heart 
of every auditor, and all eyes turned upon the plaintiff as upon a 
felon already convicted, for the comparison between the noble dog 
and the ignoble man left no doubt as to which best deserved the 
love and admiration of the bystanders. One could almost see the 
ghostly form of the magnificent dog accusing his master of his 
murder. It is needless to say that the verdict was for the insur- 
ance company. The plaintiff cowed under the invective, but his 
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wife attacked Major Kirkpatrick on the street the next day with 
murderous intent. 

A very important suit against the Norfolk & Western Eailroad 
Company was tried in a neighboring county some years since. It 
occupied several days and was submitted to the jury so late in the 
evening that they were adjourned over until the morning. Dur- 
ing the night the Major learned that one of the jury was a near 
relative of the counsel for the plaintiff, and it disturbed him 
much. Though both the counsel and the juror were men of high 
character, he concluded that it was his duty as counsel to move the 
court to withdraw a juror and continue the case. This he deter- 
mined to do, although it was very painful to him. 

The next morning, therefore, as soon as the jury retired to their 
room, he submitted the motion to the court, explaining his reasons 
with great care. The judge intimated to him that it would be 
hetter to wait until he learned what the jury might do. To this he 
strenuously objected, and with his usual energy and vehemence was 
arguing the matter before the judge, when the jury knocked and 
were brought in by the sheriff. As they arranged themselves on 
their side, he was more and more earnest, and protested loudly 
against the verdict being recorded ; but the judge ordered the clerk 
to receive it, much to the Major's disgust, who took his seat with 
evident disappointment. 

The clerk then in a loud voice read the finding, that "we, the jury 
found for the defendant." There was a loud laugh in the court 
room, and the judge turned to the Major, and blandly said to him 
that he would now hear his motion to withdraw a juror; but the 
Major was silent. 

Major Kirkpatrick was a deep thinker and a logical reasoner 
upon all subjects, and a very constant reader upon many topics 
other than the law, but it is to be regretted that, facile as was his 
tongue, he did not apply his pen to the utterance of the strong 
thoughts evolved in his brain, and hence has left few traces of his 
mental labor except those found in his many briefs. It is very un- 
fortunate that this was so, but his failure in this respect is one 
which is common with many of the best lawyers, especially in this 
state — a fault which it is the duty of the bar to avoid and which 
this generation especially is called upon to correct. 

Major Kirkpatrick continued in full practice to the very last, 
and indeed it may be said that he fell in harness under the pressure 



1903.] THOMAS JELLIS KIRKPATRICK. 623 

of his work. One of the greatest cases ever tried before a jury in 
Yirginia was that of Ealsey v. Jose in the United State Circuit 
Court at Lynchburg, in which Major Kirkpatrick was the leader 
for the defense. The taking of the evidence in the case before the 
jury and the reading of the depositions taken in Europe lasted over 
thirty days, and seven or eight more were occupied in arguing the 
instructions and the facts before thegury. Major Kirkpatrick 
spoke for three consecutive days with all his pristine vigor, and with 
a zeal seldom displayed in any cause. The weather was very warm, 
and the court sat from eight to ten hours every day, but his in- 
tellectual and his physical strength never flagged from the begin- 
ning to the end. With the end of the suit, however, a collapse fol- 
lowed, and though he afterwards was engaged in several important 
cases, and took a trip to England on business, his decline was rapid. 

On his return from abroad he went at once to his residence, and 
never left his room again until he closed his career on the 17th of 
October, 1897. It is somewhat remarkable in this connection that 
Mr. E. G. H. Kean, who was also counsel in the Ealsey v. Jose case, 
may be said to have received his deathblow by the enormous amount 
of labor which it imposed upon the counsel engaged. He also never 
fully rallied from this great trial, and survived his distinguished 
rival, Major Kirkpatrick, but a few months. 

Much could be said in mere eulogy of Major Kirkpatrick, but it 
it not for that purpose that this paper is written. 

The grave never received a man with more of the qualities which 
are the true tests of greatness, and as a great man he was mourned. 
He was honest and true from boyhood to the end of his three score 
years, fearless in the maintenance of his convictions amongst his 
fellow men, and equally brave on the battlefield where the bursting 
shell and the hissing bullet told of danger and death. He was also 
a jurist who knew what was just, and an advocate who dared to 
maintain what was right, and above all, he was a gentleman and a 
Christian of spotless life and unwavering faith. It is a pleasure 
to tell of his virtues, and it is our duty to imitate them. 

Lynchburg, Va. Chas. M. Blackford. 



